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Subpart A—General

§34.1 Purpose.

(a) This part prescribes administra-
tive requirements for awards to for-
profit organizations.

(b) Applicability to prime awards and
subawards is as follows:

(1) Prime awards. DoD Components
shall apply the provisions of this part
to awards to for-profit organizations.
DoD Components shall not impose re-
quirements that are in addition to, or
inconsistent with, the requirements
provided in this part, except:

(i) In accordance with the deviation
procedures or special award conditions
in §34.3 or §34.4, respectively; or

(ii) As required by Federal statute,
Executive order, or Federal regulation
implementing a statute or Executive
order.

(2) Subawards. (i) Any legal entity
(including any State, local govern-
ment, university or other nonprofit or-
ganization, as well as any for-profit en-
tity) that receives an award from a
DoD Component shall apply the provi-
sions of this part to subawards with
for-profit organizations. It should be
noted that subawards (see definition in
§34.2) are financial assistance for sub-
stantive programmatic performance
and do not include recipients’ procure-
ment of goods and services.

(ii) For-profit organizations that re-
ceive prime awards covered by this
part shall apply to each subaward the
administrative requirements that are
applicable to the particular type of
subrecipient (e.g., 32 CFR part 33 speci-
fies requirements for subrecipients
that are States or local governments,
and 32 CFR part 32 contains require-
ments for universities or other non-
profit organizations).

§34.2 Definitions.

The following are definitions of
terms as used in this part. Grants offi-
cers are cautioned that terms may be
defined differently in this part than
they are in other parts of the DoD
Grant and Agreement Regulations
(DoDGARS).
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Advance. A payment made by Treas-
ury check or other appropriate pay-
ment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the
use of predetermined payment sched-
ules.

Award. A grant or a cooperative
agreement other than a technology in-
vestment agreement (TIA). TIAs are
covered by part 37 of the DoDGARs (32
CFR part 37). Portions of this part may
apply to a TIA, but only to the extent
that 32 CFR part 37 makes them apply.

Cash contributions. The recipient’s
cash outlay, including the outlay of
money contributed to the recipient by
third parties.

Closeout. The process by which the
grants officer administering an award
made by a DoD Component determines
that all applicable administrative ac-
tions and all required work of the
award have been completed by the re-
cipient and DoD Component.

Contract. Either:

(1) A procurement contract made by
a recipient under a DoD Component’s
award or by a subrecipient under a
subaward; or

(2) A procurement subcontract under
a contract awarded by a recipient or
subrecipient.

Cost sharing or matching. That portion
of project or program costs not borne
by the Federal Government.

Disallowed costs. Those charges to an
award that the grants officer admin-
istering an award made by a DoD Com-
ponent determines to be unallowable,
in accordance with the applicable Fed-
eral cost principles or other terms and
conditions contained in the award.

DoD Component. A Military Depart-
ment, Defense Agency, DoD Field Ac-
tivity, or organization within the Of-
fice of the Secretary of Defense that
provides or administers an award to a
recipient.

Equipment. Tangible nonexpendable
personal property charged directly to
the award having a useful life of more
than one year and an acquisition cost
of $5,000 or more per unit. That defini-
tion applies for the purposes of the
Federal administrative requirements
in this part. However, the recipient’s
policy may be to use a lower dollar
value for defining ‘“‘equipment,” and

§34.2

nothing in this part should be con-
strued as requiring the recipient to es-
tablish a higher limit for purposes
other than the administrative require-
ments in this part.

Excess property. Property under the
control of any DoD Component that, as
determined by the head thereof, is no
longer required for its needs or the dis-
charge of its responsibilities.

Expenditures. See the definition for
outlays in this section.

Federally owned property. Property in
the possession of, or directly acquired
by, the Government and subsequently
made available to the recipient.

Funding period. The period of time
when Federal funding is available for
obligation by the recipient.

Intellectual property. Intangible per-
sonal property such as patents and pat-
ent applications, trademarks, copy-
rights, technical data, and software
rights.

Obligations. The amounts of orders
placed, contracts and grants awarded,
services received and similar trans-
actions during a given period that re-
quire payment by the recipient during
the same or a future period.

Outlays or expenditures. Charges made
to the project or program. They may be
reported on a cash or accrual basis. For
reports prepared on a cash basis, out-
lays are the sum of cash disbursements
for direct charges for goods and serv-
ices, the amount of indirect expense
charged, the value of third party in-
kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property. Property of any
kind except real property. It may be:

(1) Tangible, having physical exist-
ence (i.e., equipment and supplies); or
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§34.2

(2) Intangible, having no physical ex-
istence, such as patents, copyrights,
data and software.

Prior approval. Written or electronic
approval by an authorized official evi-
dencing prior consent.

Program income. Gross income earned
by the recipient that is directly gen-
erated by a supported activity or
earned as a result of the award. Pro-
gram income includes, but is not lim-
ited to, income from fees for services
performed, the use or rental of real or
personal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in program regulations
or the terms and conditions of the
award, program income does not in-
clude the receipt of principal on loans,
rebates, credits, discounts, etc., or in-
terest earned on any of them.

Project costs. All allowable costs, as
set forth in the applicable Federal cost
principles, incurred by a recipient and
the value of the contributions made by
third parties in accomplishing the ob-
jectives of the award during the project
period.

Project period. The period established
in the award document during which
Federal sponsorship begins and ends.

Property. Real property and personal
property (equipment, supplies, and in-
tellectual property), unless stated oth-
erwise.

Real property. Land, including land
improvements, structures and appur-
tenances thereto, but excludes movable
machinery and equipment.

Recipient. A for-profit organization
receiving an award directly from a DoD
Component to carry out a project or

program.
Research. Basic, applied, and ad-
vanced research activities. Basic re-

search is defined as efforts directed to-
ward increasing knowledge or under-
standing in science and engineering.
Applied research is defined as efforts
that attempt to determine and exploit
the potential of scientific discoveries
or improvements in technology, such
as new materials, devices, methods,
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and processes. ‘‘Advanced research,”
advanced technology development that
creates new technology or dem-
onstrates the viability of applying ex-
isting technology to new products and

processes in a general way, is most
closely analogous to
precommercialization or

precompetitive technology develop-
ment in the commercial sector (it does
not include development of military
systems and hardware where specific
requirements have been defined).

Small award. An award not exceeding
the simplified acquisition threshold
fixed at 41 U.S.C. 403(11) (currently
$100,000).

Small business concern. A concern, in-
cluding its affiliates, that is independ-
ently owned and operated, not domi-
nant in the field of operation in which
it has applied for an award, and quali-
fied as a small business under the cri-
teria and size standards in 13 CFR part
121. For more details, grants officers
should see 48 CFR part 19 in the ‘“‘Fed-
eral Acquisition Regulation.”

Subaward. Financial assistance in the
form of money, or property in lieu of
money, provided under an award by a
recipient to an eligible subrecipient or
by a subrecipient to a lower tier sub-
recipient. The term includes financial
assistance when provided by any legal
agreement, even if the agreement is
called a contract, but the term in-
cludes neither procurement of goods
and services nor any form of assistance
which is excluded from the definition
of “‘award’ in this section.

Subrecipient. The legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided.

Supplies. Tangible expendable per-
sonal property that is charged directly
to the award and that has a useful life
of less than one year or an acquisition
cost of less than $5000 per unit.

Suspension. An action by a DoD Com-
ponent that temporarily withdraws
Federal sponsorship under an award,
pending corrective action by the recipi-
ent or pending a decision to terminate
the award by the DoD Component. Sus-
pension of an award is a separate ac-
tion from suspension of a recipient
under 32 CFR part 25.
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Termination. The cancellation of an
award, in whole or in part, under an
agreement at any time prior to either:

(1) The date on which all work under
an award is completed; or

(2) The date on which Federal spon-
sorship ends, as given on the award
document or any supplement or amend-
ment thereto.

Third party in-kind contributions. The
value of non-cash contributions pro-
vided by non-Federal third parties.
Third party in-kind contributions may
be in the form of real property, equip-
ment, supplies and other expendable
property, and the value of goods and
services directly benefiting and specifi-
cally identifiable to the project or pro-
gram.

Unobligated balance. The portion of
the funds authorized by a DoD Compo-
nent that has not been obligated by the
recipient and is determined by deduct-
ing the cumulative obligations from
the cumulative funds authorized.

[63 FR 12204, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

§34.3 Deviations.

(@) Individual deviations. Individual
deviations affecting only one award
may be approved by DoD Components
in accordance with procedures stated
in 32 CFR 21.335(a) and 21.340.

(b) Small awards. DoD Components
may apply less restrictive require-
ments than the provisions of this part
when awarding small awards, except
for those requirements which are stat-
utory.

(c) Other class deviations. For classes
of awards other than small awards, the
Director, Defense Research and Engi-
neering, or his or her designee, may
grant exceptions from the require-
ments of this part when exceptions are
not prohibited by statute. DoD Compo-
nents shall request approval for such
deviations in accordance with 32 CFR
21.335 (b) and 21.340.

[63 FR 12204, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

§34.4 Special award conditions.

(a) Grants officers may impose addi-
tional requirements as needed, over
and above those provided in this part,
if an applicant or recipient:

§34.11

(1) Has a history of poor performance;

(2) Is not financially stable;

(3) Has a management system that
does not meet the standards prescribed
in this part;

(4) Has not conformed to the terms
and conditions of a previous award; or

(5) Is not otherwise responsible.

(b) Before imposing additional re-
quirements, DoD Components shall no-
tify the applicant or recipient in writ-
ing as to:

(1) The nature of the additional re-
quirements;

(2) The reason why the additional re-
quirements are being imposed;

(3) The nature of the corrective ac-
tion needed;

(4) The time allowed for completing
the corrective actions; and

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

(c¢) Any special conditions shall be
promptly removed once the conditions
that prompted them have been cor-
rected.

(d) Grants officers:

(1) Should coordinate the imposition
and removal of special award condi-
tions with the cognizant grants admin-
istration office identified in 32 CFR
22.710.

(2) shall include in the award file the
written notification to the recipient,
described in paragraph (b) of this sec-
tion, and the documentation required
by 32 CFR 22.410(b).

Subpart B—Post-award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§34.10 Purpose of financial and pro-
gram management.

Sections 34.11 through 34.17 prescribe
standards for financial management
systems; methods for making pay-
ments; and rules for cost sharing and
matching, program income, revisions
to budgets and program plans, audits,
allowable costs, and fee and profit.

§34.11 Standards for financial man-
agement systems.

(a) Recipients shall be allowed and
encouraged to use existing financial
management systems established for
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§34.12

doing business in the commercial mar-
ketplace, to the extent that the sys-
tems comply with Generally Accepted
Accounting Principles (GAAP) and the
minimum standards in this section. As
a minimum, a recipient’s financial
management system shall provide:

(1) Effective control of all funds. Con-
trol systems must be adequate to en-
sure that costs charged to Federal
funds and those counted as the recipi-
ent’s cost share or match are con-
sistent with requirements for cost rea-
sonableness, allowability, and
allocability in the applicable cost prin-
ciples (see §34.17) and in the terms and
conditions of the award.

(2) Accurate, current and complete
records that document for each project
funded wholly or in part with Federal
funds the source and application of the
Federal funds and the recipient’s re-
quired cost share or match. These
records shall:

(i) Contain information about re-
ceipts, authorizations, assets, expendi-
tures, program income, and interest.

(ii) Be adequate to make comparisons
of outlays with budgeted amounts for
each award (as required for pro-
grammatic and financial reporting
under §34.41. Where appropriate, finan-
cial information should be related to
performance and unit cost data. Note
that unit cost data are generally not
appropriate for awards that support re-
search.

(3) To the extent that advance pay-
ments are authorized under §34.12, pro-
cedures that minimize the time elaps-
ing between the transfer of funds to the
recipient from the Government and the
recipient’s disbursement of the funds
for program purposes.

(4) The recipient shall have a system
to support charges to Federal awards
for salaries and wages, whether treated
as direct or indirect costs. Where em-
ployees work on multiple activities or
cost objectives, a distribution of their
salaries and wages will be supported by
personnel activity reports which must:

(i) Reflect an after the fact distribu-
tion of the actual activity of each em-
ployee.

(ii) Account for the total activity for
which each employee is compensated.

32 CFR Ch. | (7-1-05 Edition)

(iii) Be prepared at least monthly,
and coincide with one or more pay peri-
ods.

(b) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
DoD Component, at its discretion, may
require adequate bonding and insur-
ance if the bonding and insurance re-
quirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government.

(c) The DoD Component may require
adequate fidelity bond coverage where
the recipient lacks sufficient coverage
to protect the Federal Government’s
interest.

(d) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “‘Surety Companies Doing
Business with the United States.”

§34.12

(a) Methods available. Payment meth-
ods for awards with for-profit organiza-
tions are:

(1) Reimbursement. Under this method,
the recipient requests reimbursement
for costs incurred during a time period.
In cases where the recipient submits
each request for payment to the grants
officer, the DoD payment office reim-
burses the recipient by electronic funds
transfer or check after approval of the
request by the grants officer des-
ignated to do so.

(2) Advance payments. Under this
method, a DoD Component makes a
payment to a recipient based upon pro-
jections of the recipient’s cash needs.
The payment generally is made upon
the recipient’s request, although pre-
determined payment schedules may be
used when the timing of the recipient’s
needs to disburse funds can be pre-
dicted in advance with sufficient accu-
racy to ensure compliance with para-
graph (b)(2)(iii) of this section.

(b) Selecting a method. (1) The pre-
ferred payment method is the reim-
bursement method, as described in
paragraph (a)(1) of this section

(2) Advance payments, as described in
paragraph (a)(2) of this section, may be
used in exceptional circumstances, sub-
ject to the following conditions:

Payment.
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(i) The grants officer, in consultation
with the program official, must judge
that advance payments are necessary
or will materially contribute to the
probability of success of the project
contemplated under the award (e.g., as
startup funds for a project performed
by a newly formed company). The ra-
tionale for the judgment shall be docu-
mented in the award file.

(ii) Cash advances shall be limited to
the minimum amounts needed to carry
out the program.

(iii) Recipients and the DoD Compo-
nent shall maintain procedures to en-
sure that the timing of cash advances
is as close as is administratively fea-
sible to the recipients’ disbursements
of the funds for program purposes, in-
cluding direct program or project costs
and the proportionate share of any al-
lowable indirect costs.

(iv) Recipients shall maintain ad-
vance payments of Federal funds in in-
terest-bearing accounts, and remit an-
nually the interest earned to the ad-
ministrative grants officer responsible
for post-award administration (the
grants officer shall forward the pay-
ment to the responsible payment of-
fice, for return to the Department of
Treasury’s miscellaneous receipts ac-
count), unless one of the following ap-
plies:

(A) The recipient receives less than
$120,000 in Federal awards per year.

(B) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(C) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(c) Frequency of payments. For either
reimbursements or advance payments,
recipients shall be authorized to sub-
mit requests for payment at least
monthly.

(d) Forms for requesting payment. DoD
Components may authorize recipients
to use the SF-270,! ‘‘Request for Ad-

1For copies of Standard Forms listed in
this part, contact regional grants adminis-
tration offices of the Office of Naval Re-
search. Addresses for the offices are listed in
the ““DoD Directory of Contract Administra-
tion Services Components,”” DLAH 4105.4,

§34.13

vance or Reimbursement;”” the SF-271,2
“Outlay Report and Request for Reim-
bursement for Construction Pro-
grams;” or prescribe other forms or
formats as necessary.

(e) Timeliness of payments. Payments
normally will be made within 30 cal-
endar days of the receipt of a recipi-
ent’s request for reimbursement or ad-
vance by the office designated to re-
ceive the request (for further informa-
tion about timeframes for payments,
see 32 CFR 22.810(c)(3)(ii)).

(f) Precedence of other available funds.
Recipients shall disburse funds avail-
able from program income, rebates, re-
funds, contract settlements, audit re-
coveries, and interest earned on such
funds before requesting additional cash
payments.

(g) Withholding of payments. Unless
otherwise required by statute, grants
officers shall not withhold payments
for proper charges made by recipients
during the project period for reasons
other than the following:

(1) A recipient has failed to comply
with project objectives, the terms and
conditions of the award, or Federal re-
porting requirements, in which case
the grants officer may suspend pay-
ments in accordance with §34.52.

(2) The recipient is delinquent on a
debt to the United States (see defini-
tions of ‘““‘debt’” and ‘‘delinquent debt”
in 32 CFR 22.105). In that case, the
grants officer may, upon reasonable no-
tice, withhold payments for obligations
incurred after a specified date, until
the debt is resolved.

§34.13 Cost sharing or matching.

(a) Acceptable contributions. All con-
tributions, including cash contribu-
tions and third party in-kind contribu-
tions, shall be accepted as part of the
recipient’s cost sharing or matching
when such contributions meet all of
the following criteria:

(1) They are verifiable from the re-
cipient’s records.

which can be obtained from either: Defense
Logistics Agency, Publications Distribution
Division (DASC-WDM), 8725 John J. Kingman
Rd., Suite 0119, Fort Belvoir, VA 22060-6220;
or the Defense Contract Management Com-
mand home page at http://
www.dcmce.dcrb.dla.mil.
2See footnote 1 to this paragraph (d).
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§34.13

(2) They are not included as contribu-
tions for any other federally-assisted
project or program.

(3) They are necessary and reasonable
for proper and efficient accomplish-
ment of project or program objectives.

(4) They are allowable under §34.17.

(5) They are not paid by the Federal
Government under another award, ex-
cept:

(i) Costs that are authorized by Fed-
eral statute to be used for cost sharing
or matching; or

(ii) Independent research and devel-
opment (IR&D) costs. In accordance
with the for-profit cost principle in 48
CFR 31.205-18(e), use of IR&D as cost
sharing is permitted, whether or not
the Government decides at a later date
to reimburse any of the IR&D as allow-
able indirect costs. In such cases, the
IR&D must meet all of the criteria in
paragraphs (a) (1) through (4) and (a) (6)
through (8) of this section.

(6) They are provided for in the ap-
proved budget, when approval of the
budget is required by the DoD Compo-
nent.

(7) If they are real property or equip-
ment, whether purchased with recipi-
ent’s funds or donated by third parties,
they must have the grants officer’s
prior approval if the contributions’
value is to exceed depreciation or use
charges during the project period
(paragraphs (b)(1) and (b)(4)(ii) of this
section discuss the limited cir-
cumstances under which a grants offi-
cer may approve higher values). If a
DoD Component requires approval of a
recipient’s budget (see paragraph (a)(6)
of this section), the grants officer’s ap-
proval of the budget satisfies this prior
approval requirement, for real property
or equipment items listed in the budg-
et.

(8) They conform to other provisions
of this part, as applicable.

(b) Valuing and documenting contribu-
tions—(1) Valuing recipient’s property or
services of recipient’s employees. Values
shall be established in accordance with
the applicable cost principles in §34.17,
which means that amounts chargeable
to the project are determined on the
basis of costs incurred. For real prop-
erty or equipment used on the project,
the cost principles authorize deprecia-
tion or use charges. The full value of
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the item may be applied when the item
will be consumed in the performance of
the award or fully depreciated by the
end of the award. In cases where the
full value of a donated capital asset is
to be applied as cost sharing or match-
ing, that full value shall be the lesser
of the following:

(i) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation; or

(ii) The current fair market value.
However, when there is sufficient jus-
tification, the grants officer may ap-
prove the use of the current fair mar-
ket value of the donated property, even
if it exceeds the certified value at the
time of donation to the project. The
grants officer may accept the use of
any reasonable basis for determining
the fair market value of the property.

(2) Valuing services of others’ employ-
ees. When an employer other than the
recipient furnishes the services of an
employee, those services shall be val-
ued at the employee’s regular rate of
pay plus an amount of fringe benefits
and overhead (at an overhead rate ap-
propriate for the location where the
services are performed) provided these
services are in the same skill for which
the employee is normally paid.

(3) Valuing volunteer services. Volun-
teer services furnished by professional
and technical personnel, consultants,
and other skilled and unskilled labor
may be counted as cost sharing or
matching if the service is an integral
and necessary part of an approved
project or program. Rates for volunteer
services shall be consistent with those
paid for similar work in the recipient’s
organization. In those instances in
which the required skills are not found
in the recipient organization, rates
shall be consistent with those paid for
similar work in the labor market in
which the recipient competes for the
kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(4) Valuing property donated by third
parties. (i) Donated supplies may in-
clude such items as office supplies or
laboratory supplies. Value assessed to
donated supplies included in the cost
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sharing or matching share shall be rea-
sonable and shall not exceed the fair
market value of the property at the
time of the donation.

(if) Normally only depreciation or
use charges for equipment and build-
ings may be applied. However, the fair
rental charges for land and the full
value of equipment or other capital as-
sets may be allowed, when they will be
consumed in the performance of the
award or fully depreciated by the end
of the award, provided that the grants
officer has approved the charges. When
use charges are applied, values shall be
determined in accordance with the
usual accounting policies of the recipi-
ent, with the following qualifications:

(A) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(B) The value of loaned equipment
shall not exceed its fair rental value.

(5) Documentation. The following re-
quirements pertain to the recipient’s
supporting records for in-kind con-
tributions from third parties:

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal services and
property shall be documented.

§34.14 Program income.

(a) DoD Components shall apply the
standards in this section to the disposi-
tion of program income from projects
financed in whole or in part with Fed-
eral funds.

(b) Recipients shall have no obliga-
tion to the Government, unless the
terms and conditions of the award pro-
vide otherwise, for program income
earned:

(1) From license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. Note,
however, that the Patent and Trade-
mark Amendments (35 U.S.C. Chapter
18), as implemented in §34.25, apply to
inventions made under a research
award.

§34.14

(2) After the end of the project pe-
riod. If a grants officer anticipates that
an award is likely to generate program
income after the end of the project pe-
riod, the grants officer should indicate
in the award document whether the re-
cipient will have any obligation to the
Federal Government with respect to
such income.

(c) If authorized by the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.

(d) Other than any program income
excluded pursuant to paragraphs (b)
and (c) of this section, program income
earned during the project period shall
be retained by the recipient and used in
one or more of the following ways, as
specified in program regulations or the
terms and conditions of the award:

(1) Added to funds committed to the
project by the DoD Component and re-
cipient and used to further eligible
project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(e) If the terms and conditions of an
award authorize the disposition of pro-
gram income as described in paragraph
(d)(2) or (d)(2) of this section, and stipu-
late a limit on the amounts that may
be used in those ways, program income
in excess of the stipulated limits shall
be used in accordance with paragraph
(d)(3) of this section.

() In the event that the terms and
conditions of the award do not specify
how program income is to be used,
paragraph (d)(3) of this section shall
apply automatically to all projects or
programs except research. For awards
that support research, paragraph (d)(1)
of this section shall apply automati-
cally unless the terms and conditions
specify another alternative or the re-
cipient is subject to special award con-
ditions, as indicated in §34.4.

(9) Proceeds from the sale of property
that is acquired, rather than fab-
ricated, under an award are not pro-
gram income and shall be handled in
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accordance with the requirements of
the Property Standards (see §§34.20
through 34.25).

§34.15 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the sum of the Fed-
eral and non-Federal shares, or only
the Federal share, depending upon DoD
Component requirements. It shall be
related to performance for program
evaluation purposes whenever appro-
priate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) Recipients shall immediately re-
quest, in writing, prior approval from
the cognizant grants officer when there
is reason to believe that within the
next seven calendar days a pro-
grammatic or budgetary revision will
be necessary for certain reasons, as fol-
lows:

(1) The recipient always must obtain
the grants officer’s prior approval when
a revision is necessary for either of the
following two reasons (i.e., these two
requirements for prior approval may
never be waived):

(i) A change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(if) A need for additional Federal
funding.

(2) The recipient must obtain the
grants officer’s prior approval when a
revision is necessary for any of the fol-
lowing six reasons, unless the require-
ment for prior approval is waived in
the terms and conditions of the award
(i.e., if the award document is silent,
these prior approvals are required):

(i) A change in a key person specified
in the application or award document.

(ii) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(iii) The inclusion of any additional
costs that require prior approval in ac-
cordance with applicable cost prin-
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ciples for Federal funds and recipients’
cost share or match, in §34.17 and
§34.13, respectively.

(iv) The inclusion of pre-award costs.
All such costs are incurred at the re-
cipient’s risk (i.e., the DoD Component
is under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award, or if the
award is less than anticipated and in-
adequate to cover such costs).

(v) A ‘“‘no-cost” extension of the
project period that does not require ad-
ditional Federal funds and does not
change the approved objectives or
scope of the project.

(vi) Any subaward, transfer or con-
tracting out of substantive program
performance under an award, unless de-
scribed in the application and funded in
the approved awards. This provision
does not apply to the purchase of sup-
plies, material, or general support serv-
ices, except that procurement of equip-
ment or other capital items of property
always is subject to the grants officer’s
prior approval under §34.21(a), if it is to
be purchased with Federal funds, or
§34.13(a)(7), if it is to be used as cost
sharing or matching.

(3) The recipient also must obtain the
grants officer’s prior approval when a
revision is necessary for either of the
following reasons, if specifically re-
quired in the terms and conditions of
the award document (i.e., if the award
document is silent, these prior approv-
als are not required):

(i) The transfer of funds among direct
cost categories, functions and activi-
ties for awards in which the Federal
share of the project exceeds $100,000
and the cumulative amount of such
transfers exceeds or is expected to ex-
ceed 10 percent of the total budget as
last approved by the DoD Component.
No DoD Component shall permit a
transfer that would cause any Federal
appropriation or part thereof to be
used for purposes other than those con-
sistent with the original intent of the
appropriation.

(ii) For awards that provide support
for both construction and nonconstruc-
tion work, any fund or budget transfers
between the two types of work sup-
ported.
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(d) Within 30 calendar days from the
date of receipt of the recipient’s re-
quest for budget revisions, the grants
officer shall review the request and no-
tify the recipient whether the budget
revisions have been approved. If the re-
vision is still under consideration at
the end of 30 calendar days, the grants
officer shall inform the recipient in
writing of the date when the recipient
may expect the decision.

§34.16 Audits.

(@) Any recipient that expends
$300,000 or more in a year under Fed-
eral awards shall have an audit made
for that year by an independent audi-
tor, in accordance with paragraph (b)
of this section. The audit generally
should be made a part of the regularly
scheduled, annual audit of the recipi-
ent’s financial statements. However, it
may be more economical in some cases
to have the Federal awards separately
audited, and a recipient may elect to
do so, unless that option is precluded
by award terms and conditions, or by
Federal laws or regulations applicable
to the program(s) under which the
awards were made.

(b) The auditor shall determine and
report on whether:

(1) The recipient has an internal con-
trol structure that provides reasonable
assurance that it is managing Federal
awards in compliance with Federal
laws and regulations, and with the
terms and conditions of the awards.

(2) Based on a sampling of Federal
award expenditures, the recipient has
complied with laws, regulations, and
award terms that may have a direct
and material effect on Federal awards.

(c) The recipient shall make the
auditor’s report available to DoD Com-
ponents whose awards are affected.

(d) The requirement for an annual
independent audit is intended to ascer-
tain the adequacy of the recipient’s in-
ternal financial management systems
and to curtail the unnecessary duplica-
tion and overlap that usually results
when Federal agencies request audits
of individual awards on a routine basis.
Therefore, a grants officer:

(1) Shall consider whether the inde-
pendent audit satisfies his or her re-
quirements, before requesting any ad-
ditional audits; and
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(2) When requesting an additional
audit, shall:

(i) Limit the scope of such additional
audit to areas not adequately ad-
dressed by the independent audit.

(ii) Coordinate the audit request with
the Federal agency with the predomi-
nant fiscal interest in the recipient, as
the agency responsible for the sched-
uling and distribution of audits. If DoD
has the predominant fiscal interest in
the recipient, the Defense Contract
Management Command (DCMC) is re-
sponsible for monitoring audits, ensur-
ing resolution of audit findings, and
distributing audit reports. When an ad-
ditional audit is requested and DoD has
the predominant fiscal interest in the
recipient, DCMC shall, to the extent
practicable, ensure that the additional
audit builds upon the independent
audit or other audits performed in ac-
cordance with this section.

(e) There may be instances in which
Federal auditors have recently per-
formed audits, are performing audits,
or are planning to perform audits, of a
recipient. In these cases, the recipient
and its Federal cognizant agency
should seek to have the non-Federal,
independent auditors work with the
Federal auditors to develop a coordi-
nated audit approach, to minimize du-
plication of audit work.

(f) Audit costs (including a reason-
able allocation of the costs of the audit
of the recipient’s financial statement,
based on the relative benefit to the
Government and the recipient) are al-
lowable costs of DoD awards.

§34.17 Allowable costs.

Allowability of costs shall be deter-
mined in accordance with the cost
principles applicable to the type of en-
tity incurring the costs, as follows:

(a) For-profit organizations. Allow-
ability of costs incurred by for-profit
organizations that are recipients of
prime awards from DoD Components,
and those that are subrecipients under
prime awards to other organizations, is
to be determined in accordance with:

(1) The for-profit cost principles in 48
CFR parts 31 and 231 (in the Federal
Acquisition Regulation, or FAR, and
the Defense Federal Acquisition Regu-
lation Supplement, or DFARS, respec-
tively).
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(2) The supplemental information on
allowability of audit costs, in §34.16(f).

(b) Other types of organizations. Allow-
ability of costs incurred by other types
of organizations that may be subrecipi-
ents under a prime award to a for-prof-
it organization is determined as fol-
lows:

(1) Institutions of higher education. Al-
lowability is determined in accordance
with OMB Circular A-21,2 ** Cost Prin-
ciples for Educational Institutions.”’

(2) Other nonprofit organizations. Al-
lowability is determined in accordance
with OMB Circular A-122,4 ““Cost Prin-
ciples for Non-Profit Organizations.”
Note that Attachment C of the Cir-
cular identifies selected nonprofit or-
ganizations for whom cost allowability
is determined in accordance with the
FAR cost principles for for-profit orga-
nizations.

(3) Hospitals. Allowability is deter-
mined in accordance with the provi-
sions of 45 CFR part 74, Appendix E,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.”

(4) Governmental organizations. Allow-
ability for State, local, or federally
recognized Indian tribal governments
is determined in accordance with OMB
Circular A-87,5 “Cost Principles for
State and Local Governments.”’

§34.18 Fee and profit.

In accordance with 32 CFR 22.205(b),
grants and cooperative agreements
shall not:

(a) Provide for the payment of fee or
profit to the recipient.

(b) Be used to carry out programs
where fee or profit is necessary to
achieving program objectives.

PROPERTY STANDARDS

§34.20 Purpose of property standards.

Sections 34.21 through 34.25 set forth
uniform standards for management,

3For copies of the Circular, contact the Of-
fice of Management and Budget, EOP Publi-
cations, 725 17th St. N.W., New Executive Of-
fice Building, Washington, D.C. 20503.

4See footnote 3 to paragraph (b)(1) of this
section.

5See footnote 3 to paragraph (b)(1) of this
section.
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use, and disposition of property. DoD
Components shall encourage recipients
to use existing property-management
systems, to the extent that the sys-
tems meet these minimum require-
ments.

§34.21 Real property and equipment.

(a) Prior approval for acquisition with
Federal funds. Recipients may purchase
real property or equipment in whole or
in part with Federal funds under an
award only with the prior approval of
the grants officer.

(b) Title. Title to such real property
or equipment shall vest in the recipient
upon acquisition. Unless a statute spe-
cifically authorizes a DoD Component
to vest title in the recipient without
further obligation to the Government,
and the DoD Component elects to do
so, the title shall be a conditional title.
Title shall vest in the recipient subject
to the conditions that the recipient:

(1) Use the real property or equip-
ment for the authorized purposes of the
project until funding for the project
ceases, or until the property is no
longer needed for the purposes of the
project.

(2) Not encumber the property with-
out approval of the grants officer.

(3) Use and dispose of the property in
accordance with paragraphs (d) and (e)
of this section.

(c) Federal interest in real property or
equipment offered as cost-share. A recipi-
ent may offer the full value of real
property or equipment that is pur-
chased with recipient’s funds or that is
donated by a third party to meet a por-
tion of any required cost sharing or
matching, subject to the prior approval
requirement in §34.13(a)(7). If a recipi-
ent does so, the Government has a fi-
nancial interest in the property, a
share of the property value attrib-
utable to the Federal participation in
the project. The property therefore
shall be considered as if it had been ac-
quired in part with Federal funds, and
shall be subject to the provisions of
paragraphs (b)(1), (b)(2) and (b)(3) of
this section, and to the provisions of
§34.23.

(d) Use. If real property or equipment
is acquired in whole or in part with
Federal funds under an award, and the
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award provides that title vests condi-
tionally in the recipient, the real prop-
erty or equipment is subject to the fol-
lowing:

(1) During the time that the real
property or equipment is used on the
project or program for which it was ac-
quired, the recipient shall make it
available for use on other projects or
programs, if such other use will not
interfere with the work on the project
or program for which the real property
or equipment was originally acquired.
Use of the real property or equipment
on other projects will be in the fol-
lowing order of priority:

(i) Activities sponsored by DoD Com-
ponents’ grants, cooperative agree-
ments, or other assistance awards;

(if) Activities sponsored by other
Federal agencies’ grants, cooperative
agreements, or other assistance
awards;

(iii) Activities under Federal pro-
curement contracts, or activities not
sponsored by any Federal agency. If so
used, use charges shall be assessed to
those activities. For real property or
equipment, the use charges shall be at
rates equivalent to those for which
comparable real property or equipment
may be leased. The use charges shall be
treated as program income.

(2) After Federal funding for the
project ceases, or when the real prop-
erty or equipment is no longer needed
for the purposes of the project, the re-
cipient may use the real property or
equipment for other projects, insofar
as:

(i) There are Federally sponsored
projects for which the real property or
equipment may be used. If the only use
for the real property or equipment is
for projects that have no Federal spon-
sorship, the recipient shall proceed
with disposition of the real property or
equipment, in accordance with para-
graph (e) of this section.

(if) The recipient obtains written ap-
proval from the grants officer to do so.
The grants officer shall ensure that
there is a formal change of account-
ability for the real property or equip-
ment to a currently funded, Federal
award.

(iii) The recipient’s use of the real
property or equipment for other
projects is in the same order of priority

§34.21

as described in paragraph (d)(1) of this
section.

(e) Disposition. (1) When an item of
real property or equipment is no longer
needed for Federally sponsored
projects, the recipient shall proceed as
follows:

(i) If the property that is no longer
needed is equipment (rather than real
property), the recipient may wish to
replace it with an item that is needed
currently for the project. In that case,
the recipient may use the original
equipment as trade-in or sell it and use
the proceeds to offset the costs of the
replacement equipment, subject to the
approval of the responsible agency (i.e.,
the DoD Component or the Federal
agency to which the DoD Component
delegated responsibility for admin-
istering the equipment).

(ii) The recipient may elect to retain
title, without further obligation to the
Federal Government, by compensating
the Federal Government for that per-
centage of the current fair market
value of the real property or equipment
that is attributable to the Federal par-
ticipation in the project.

(iii) If the recipient does not elect to
retain title to real property or equip-
ment (see paragraph (e)(1)(ii) of this
section), or request approval to use
equipment as trade-in or offset for re-
placement equipment (see paragraph
(e)(1)(i) of this section), the recipient
shall request disposition instructions
from the responsible agency.

(2) If a recipient requests disposition
instructions, in accordance with para-
graph (e)(1)(iii) of this section, the re-
sponsible grants officer shall:

(i) For equipment (but not real prop-
erty), consult with the Federal pro-
gram manager and judge whether the
age and nature of the equipment war-
rant a screening procedure, to deter-
mine whether the equipment is useful
to a DoD Component or other Federal
agency. If a screening procedure is war-
ranted, the responsible agency shall de-
termine whether the equipment can be
used to meet a DoD Component’s re-
quirement. If no DoD requirement is
found, the responsible agency shall re-
port the availability of the equipment
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to the General Services Administra-
tion, to determine whether a require-
ment for the equipment exists in other
Federal agencies.

(ii) For either real property or equip-
ment, issue instructions to the recipi-
ent for disposition of the property no
later than 120 calendar days after the
recipient’s request. The grants officer’s
options for disposition are to direct the
recipient to:

(A) Transfer title to the real property
or equipment to the Federal Govern-
ment or to an eligible third party pro-
vided that, in such cases, the recipient
shall be entitled to compensation for
its attributable percentage of the cur-
rent fair market value of the real prop-
erty or equipment, plus any reasonable
shipping or interim storage costs in-
curred. If title is transferred to the
Federal Government, it shall be subject
thereafter to provisions for Federally
owned property in §34.22.

(B) Sell the real property or equip-
ment and pay the Federal Government
for that percentage of the current fair
market value of the property that is
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sale pro-
ceeds). When the recipient is author-
ized or required to sell the real prop-
erty or equipment, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible return.

(3) If the responsible agency fails to
issue disposition instructions within
120 calendar days of the recipient’s re-
quest, as described in paragraph
(e)(2)(ii) of this section, the recipient
shall dispose of the real property or
equipment through the option de-
scribed in paragraph (e)(2)(ii)(B) of this
section.

§34.22 Federally owned property.

(a) Annual inventory. Recipients shall
submit annually an inventory listing of
all Federally owned property in their
custody (property furnished by the
Federal Government, rather than ac-
quired by the recipient with Federal
funds under the award), to the DoD
Component or other Federal agency re-
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sponsible for administering the prop-
erty under the award.

(b) Use on other activities. (1) Use of
federally owned property on other ac-
tivities is permissible, if authorized by
the DoD Component responsible for ad-
ministering the award to which the
property currently is charged.

(2) Use on other activities will be in
the following order of priority:

(i) Activities sponsored by DoD Com-
ponents’ grants, cooperative agree-
ments, or other assistance awards;

(ii) Activities sponsored by other
Federal agencies’ grants, cooperative
agreements, or other assistance
awards;

(iii) Activities under Federal pro-
curement contracts, or activities not
sponsored by any Federal agency. If so
used, use charges shall be assessed to
those activities. For real property or
equipment, the use charges shall be at
rates equivalent to those for which
comparable real property or equipment
may be leased. The use charges shall be
treated as program income.

(c) Disposition of property. Upon com-
pletion of the award, the recipient
shall report the property to the respon-
sible agency. The agency may:

(1) Use the property to meet another
Federal Government need (e.g, by
transferring accountability for the
property to another Federal award to
the same recipient, or by directing the
recipient to transfer the property to a
Federal agency that needs the prop-
erty, or to another recipient with a
currently funded award).

(2) Declare the property to be excess
property and either:

(i) Report the property to the Gen-
eral Services Administration, in ac-
cordance with the Federal Property
and Administrative Services Act of 1949
(40 U.S.C. 483(b)(2)), as implemented by
General Services Administration regu-
lations at 41 CFR 101-47.202; or

(ii) Dispose of the property by alter-
native methods, if there is statutory
authority to do so (e.g., DoD Compo-
nents are authorized by 15 U.S.C.
3710(i), the Federal Technology Trans-
fer Act, to donate research equipment
to educational and nonprofit organiza-
tions for the conduct of technical and
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scientific education and research ac-
tivities. Such donations shall be in ac-
cordance with the DoD implementation
of E.O. 12999 (3 CFR, 1996 Comp., p. 180),
“Educational Technology: Ensuring
Opportunity for AIll Children in the
Next Century,” as applicable.) Appro-
priate instructions shall be issued to
the recipient by the responsible agen-
cy.

§34.23 Property management system.

The recipient’s property management
system shall include the following, for
property that is Federally owned, and
for equipment that is acquired in whole
or in part with Federal funds, or that is
used as matching share:

(a) Property records shall be main-
tained, to include the following infor-
mation:

(1) A description of the property.

(2) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or any other
identification number.

(3) Source of the property, including
the award number.

(4) Whether title vests in the recipi-
ent or the Federal Government.

(5) Acquisition date (or date received,
if the property was furnished by the
Federal Government) and cost.

(6) Information from which one can
calculate the percentage of Federal
participation in the cost of the prop-
erty (not applicable to property fur-
nished by the Federal Government).

(7) The location and condition of the
property and the date the information
was reported.

(8) Ultimate disposition data, includ-
ing date of disposal and sales price or
the method used to determine current
fair market value where a recipient
compensates the Federal Government
for its share.

(b) Federally owned equipment shall
be marked, to indicate Federal owner-
ship.

(c) A physical inventory shall be
taken and the results reconciled with
the property records at least once
every two years. Any differences be-
tween quantities determined by the
physical inspection and those shown in
the accounting records shall be inves-
tigated to determine the causes of the
difference. The recipient shall, in con-
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nection with the inventory, verify the
existence, current utilization, and con-
tinued need for the property.

(d) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the prop-
erty. Any loss, damage, or theft of
property shall be investigated and fully
documented; if the property was owned
by the Federal Government, the recipi-
ent shall promptly notify the Federal
agency responsible for administering
the property.

(e) Adequate maintenance procedures
shall be implemented to keep the prop-
erty in good condition.

§34.24 Supplies.

(a) Title shall vest in the recipient
upon acquisition for supplies acquired
with Federal funds under an award.

(b) Upon termination or completion
of the project or program, the recipient
shall retain any unused supplies. If the
inventory of unused supplies exceeds
$5,000 in total aggregate value and the
items are not needed for any other Fed-
erally sponsored project or program,
the recipient shall retain the items for
use on non-Federal sponsored activities
or sell them, but shall, in either case,
compensate the Federal Government
for its share.

§34.25 Intellectual property developed
or produced under awards.

(a) Patents. Grants and cooperative
agreements with:

(1) Small business concerns shall
comply with 35 U.S.C. Chapter 18, as
implemented by 37 CFR part 401, which
applies to inventions made under
grants and cooperative agreements
with small business concerns for re-
search and development. 37 CFR 401.14
provides a standard clause that is re-
quired in such grants and cooperative
agreements in most cases, 37 CFR 401.3
specifies when the clause shall be in-
cluded, and 37 CFR 401.5 specifies how
the clause may be modified and tai-
lored.

(2) For-profit organizations other
than small business concerns shall
comply with 35 U.S.C. 210(c) and Execu-
tive Order 12591 (3 CFR, 1987 Comp., p.
220) (which codifies a Presidential
Memorandum on Government Patent
Policy, dated February 18, 1983).
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(i) The Executive order states that,
as a matter of policy, grants and coop-
erative agreements should grant to all
for-profit organizations, regardless of
size, title to patents made in whole or
in part with Federal funds, in exchange
for royalty-free use by or on behalf of
the Government (i.e., it extends the ap-
plicability of 35 U.S.C. Chapter 18, to
the extent permitted by law, to for-
profit organizations other than small
business concerns).

(ii) 35 U.S.C. 210(c) states that 35
U.S.C. Chapter 18 is not intended to
limit agencies’ authority to agree to
the disposition of rights in inventions
in accordance with the Presidential
memorandum codified by the Execu-
tive order. It also states that such
grants and cooperative agreements
shall provide for Government license
rights required by 35 U.S.C. 202(c)(4)
and march-in rights required by 35
U.S.C. 203.

(b) Copyright, data and software rights.
Requirements concerning data and
software rights are as follows:

(1) The recipient may copyright any
work that is subject to copyright and
was developed under an award. DoD
Components reserve a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish, or otherwise use
the work for Federal purposes, and to
authorize others to do so.

(2) Unless waived by the DoD Compo-
nent making the award, the Federal
Government has the right to:

(i) Obtain, reproduce, publish or oth-
erwise use for Federal Government pur-
poses the data first produced under an
award.

(if) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes.

PROCUREMENT STANDARDS

§34.30 Purpose of procurement stand-
ards.

Section 34.31 sets forth requirements
necessary to ensure:

(a) Compliance of recipients’ procure-
ments that use Federal funds with ap-
plicable Federal statutes and executive
orders.

(b) Proper stewardship of Federal
funds used in recipients’ procurements.
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§34.31 Requirements.

The following requirements pertain
to recipients’ procurements funded in
whole or in part with Federal funds or
with recipients’ cost-share or match:

(a) Reasonable cost. Recipients pro-
curement procedures shall make max-
imum practicable use of competition,
or shall use other means that ensure
reasonable cost for procured goods and
services.

(b) Pre-award review of certain procure-
ments. Prior to awarding a procurement
contract under an award, a recipient
may be required to provide the grants
officer administering the award with
pre-award documents (e.g., requests for
proposals, invitations for bids, or inde-
pendent cost estimates) related to the
procurement. Recipients will only be
required to provide such documents for
the grants officer’s pre-award review in
exceptional cases where the grants offi-
cer judges that there is a compelling
need to do so. In such cases, the grants
officer must include a provision in the
award that states the requirement.

(c) Contract provisions. (1) Contracts
in excess of the simplified acquisition
threshold shall contain contractual
provisions or conditions that allow for
administrative, contractual, or legal
remedies in instances in which a con-
tractor violates or breaches the con-
tract terms, and provide for such reme-
dial actions as may be appropriate.

(2) All contracts in excess of the sim-
plified acquisition threshold shall con-
tain suitable provisions for termi-
nation for default by the recipient or
for termination due to circumstances
beyond the control of the contractor.

(3) All negotiated contracts in excess
of the simplified acquisition threshold
shall include a provision permitting ac-
cess of the Department of Defense, the
Comptroller General of the United
States, or any of their duly authorized
representatives, to any books, docu-
ments, papers, and records of the con-
tractor that are directly pertinent to a
specific program, for the purpose of
making audits, examinations, excerpts,
and transcriptions.

(4) All contracts, including those for
amounts less than the simplified acqui-
sition threshold, awarded by recipients
and their contractors shall contain the
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procurement provisions of Appendix A
to this part, as applicable.

REPORTS AND RECORDS

§34.40 Purpose of reports and records.

Sections 34.41 and 34.42 prescribe re-
quirements for monitoring and report-
ing financial and program performance
and for records retention.

§34.41 Monitoring and reporting pro-
gram and financial performance.

Grants officers may use the provi-
sions of 32 CFR 32.51 and 32.52 for
awards to for-profit organizations, or
may include equivalent technical and
financial reporting requirements that
ensure reasonable oversight of the ex-
penditure of appropriated funds. As a
minimum, equivalent requirements
must include:

(a) Periodic reports (at least annu-
ally, and no more frequently than
quarterly) addressing both program
status and business status, as follows:

(1) The program portions of the re-
ports must address progress toward
achieving program performance goals,
including current issues, problems, or
developments.

(2) The business portions of the re-
ports shall provide summarized details
on the status of resources (federal
funds and non-federal cost sharing or
matching), including an accounting of
expenditures for the period covered by
the report. The report should compare
the resource status with any payment
and expenditure schedules or plans pro-
vided in the original award; explain
any major deviations from those sched-
ules; and discuss actions that will be
taken to address the deviations.

(3) When grants officers previously
authorized advance payments, pursu-
ant to §34.12(a)(2), they should consult
with the program official and consider
whether program progress reported in
the periodic report, in relation to re-
ported expenditures, is sufficient to
justify continued authorization of ad-
vance payments.

(b) Unless inappropriate, a final per-

formance report that addresses all
major accomplishments under the
award.

§34.42

§34.42 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for records retention and access
to records for awards to recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report. The only
exceptions are the following:

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the DoD Component
that made the award, the 3-year reten-
tion requirement is not applicable to
the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, and related records,
for which retention requirements are
specified in §34.42(g).

(c) Copies of original records may be
substituted for the original records if
authorized by the grants officer.

(d) The grants officer shall request
that recipients transfer certain records
to DoD Component custody when he or
she determines that the records possess
long term retention value. However, in
order to avoid duplicate recordkeeping,
a grants officer may make arrange-
ments for recipients to retain any
records that are continuously needed
for joint use.

(e) DoD Components, the Inspector
General, Comptroller General of the
United States, or any of their duly au-
thorized representatives, have the
right of timely and unrestricted access
to any books, documents, papers, or
other records of recipients that are per-
tinent to the awards, in order to make
audits, examinations, excerpts, tran-
scripts and copies of such documents.
This right also includes timely and rea-
sonable access to a recipient’s per-
sonnel for the purpose of interview and
discussion related to such documents.
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The rights of access in this paragraph
are not limited to the required reten-
tion period, but shall last as long as
records are retained.

(f) Unless required by statute, no
DoD Component shall place restric-
tions on recipients that limit public ac-
cess to the records of recipients that
are pertinent to an award, except when
the DoD Component can demonstrate
that such records shall be kept con-
fidential and would have been exempt-
ed from disclosure pursuant to the
Freedom of Information Act (5 U.S.C.
552) if the records had belonged to the
DoD Component making the award.

(g) Indirect cost proposals, cost allo-
cation plans, and other cost accounting
documents (such as documents related
to computer usage chargeback rates),
along with their supporting records,
shall be retained for a 3-year period, as
follows:

(1) If a recipient is required to submit
an indirect-cost proposal, cost alloca-
tion plan, or other computation to the
cognizant Federal agency, for purposes
of negotiating an indirect cost rate or
other rates, the 3-year retention period
starts on the date of the submission.
This retention requirement also applies
to subrecipients submitting similar
documents for negotiation to the re-
cipient.

(2) If the recipient or the subrecipient
is not required to submit the docu-
ments or supporting records for negoti-
ating an indirect cost rate or other
rates, the 3-year retention period for
the documents and records starts at
the end of the fiscal year (or other ac-
counting period) covered by the pro-
posal, plan, or other computation.

(h) If the information described in
this section is maintained on a com-
puter, recipients shall retain the com-
puter data on a reliable medium for the
time periods prescribed. Recipients
may transfer computer data in ma-
chine readable form from one reliable
computer medium to another. Recipi-
ents’ computer data retention and
transfer procedures shall maintain the
integrity, reliability, and security of
the original computer data. Recipients
shall also maintain an audit trail de-
scribing the data transfer. For the
record retention time periods pre-
scribed in this section, recipients shall
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not destroy, discard, delete, or write
over such computer data.

TERMINATION AND ENFORCEMENT

§34.50 Purpose of termination and en-
forcement.

Sections 34.51 through 34.53 set forth
uniform procedures for suspension, ter-
mination, enforcement, and disputes.

§34.51 Termination.

(a) Awards may be terminated in
whole or in part only in accordance
with one of the following:

(1) By the grants officer, if a recipi-
ent materially fails to comply with the
terms and conditions of an award.

(2) By the grants officer with the con-
sent of the recipient, in which case the
two parties shall agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated.

(3) By the recipient upon sending to
the grants officer written notification
setting forth the reasons for such ter-
mination, the effective date, and, in
the case of partial termination, the
portion to be terminated. The recipient
must provide such notice at least 30
calendar days prior to the effective
date of the termination. However, if
the grants officer determines in the
case of partial termination that the re-
duced or modified portion of the award
will not accomplish the purposes for
which the award was made, he or she
may terminate the award in its en-
tirety.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §34.61(b), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§34.52 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the grants officer may,
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in addition to imposing any of the spe-
cial conditions outlined in §34.4, take
one or more of the following actions, as
appropriate in the circumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the grants offi-
cer and DoD Component.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award. In the case
of termination, the recipient will be re-
imbursed for allowable costs incurred
prior to termination, with the possible
exception of those for activities and ac-
tions described in paragraph (a)(2) of
this section.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the grants officer
and DoD Component shall provide the
recipient an opportunity for hearing,
appeal, or other administrative pro-
ceeding to which the recipient is enti-
tled under any statute or regulation
applicable to the action involved (see
§34.53 and 32 CFR 22.815).

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the grants officer expressly
authorizes them in the notice of sus-
pension or termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if the costs:

(1) Result from obligations which
were properly incurred by the recipient
before the effective date of suspension
or termination, are not in anticipation
of it, and in the case of a termination,
are noncancellable; and

(2) Would be allowable if the award
were not suspended or expired nor-
mally at the end of the funding period
in which the termination takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including

§34.61

suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under 32
CFR part 25.

§34.53 Disputes and appeals.

Recipients have the right to appeal
certain decisions by grants officers. In
resolving such issues, DoD policy is to
use Alternative Dispute Resolution
(ADR) techniques, to the maximum
practicable extent. See 32 CFR 22.815
for standards for DoD Components’ dis-
pute resolution and formal, adminis-
trative appeal procedures.

Subpart C—After-the-Award
Requirements

§34.60 Purpose.

Sections 34.61 through 34.63 contain
procedures for closeout and for subse-
quent disallowances and adjustments.

§34.61 Closeout procedures.

(a) The cognizant grants officer shall,
at least six months prior to the expira-
tion date of the award, contact the re-
cipient to establish:

(1) All steps needed to close out the
award, including submission of finan-
cial and performance reports, liquida-
tion of obligations, and decisions on
property disposition.

(2) A schedule for completing those
steps.

(b) The following provisions shall
apply to the closeout:

(1) The responsible grants officer and
payment office shall expedite comple-
tion of steps needed to close out awards
and make prompt, final payments to a
recipient for allowable reimbursable
costs under the award being closed out.

(2) The recipient shall promptly re-
fund any unobligated balances of cash
that the DoD Component has advanced
or paid and that is not authorized to be
retained by the recipient for use in
other projects. For unreturned
amounts that become delinquent debts,
see 32 CFR 22.820.

(3) When authorized by the terms and
conditions of the award, the grants of-
ficer shall make a settlement for any
upward or downward adjustments to
the Federal share of costs after close-
out reports are received.
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(4) The recipient shall account for
any real property and personal prop-
erty acquired with Federal funds or re-
ceived from the Federal Government in
accordance with §§34.21 through 34.25.

(5) If a final audit is required and has
not been performed prior to the close-
out of an award, the DoD Component
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resulting from the final
audit.

§34.62 Subsequent adjustments and

continuing responsibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of the Department of
Defense to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §34.16.

(4) Property management require-
ments in §§34.21 through 34.25.

(5) Records retention as required in
§34.42.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the grants of-
ficer and the recipient, provided the re-
sponsibilities of the recipient referred
to in §34.61(a), including those for prop-
erty management as applicable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

§34.63 Collection of amounts due.

Any funds paid to a recipient in ex-
cess of the amount to which the recipi-
ent is finally determined to be entitled
under the terms and conditions of the
award constitute a debt to the Federal
Government. Procedures for issuing
the demand for payment and pursuing
administrative offset and other rem-
edies are described in 32 CFR 22.820.

APPENDIX A TO PART 34—CONTRACT
PROVISIONS

All contracts awarded by a recipient, in-
cluding those for amounts less than the sim-
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plified acquisition threshold, shall contain
the following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.O. 11246 (3 CFR, 1964-1965
Comp., p. 339), “Equal Employment Oppor-
tunity,” as amended by E.O. 11375 (3 CFR,
1966-1970 Comp., p. 684), “Amending Execu-
tive Order 11246 Relating to Equal Employ-
ment Opportunity,” and as supplemented by
regulations at 41 CFR chapter 60, ‘‘Office of
Federal Contract Compliance Programs,
Equal Employment Opportunity, Depart-
ment of Labor.”

2. Copeland ‘‘Anti-Kickback’ Act (18 U.S.C.
874 and 40 U.S.C. 276¢c)—All contracts and sub-
awards in excess of $2000 for construction or
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland ‘“Anti-Kickback” Act (18
U.S.C. 874), as supplemented by Department
of Labor regulations (29 CFR part 3, ‘““‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States’”). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to the respon-
sible DoD Component.

3. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$100,000 for construction and other purposes
that involve the employment of mechanics
or laborers shall include a provision for com-
pliance with Sections 102 and 107 of the Con-
tract Work Hours and Safety Standards Act
(40 U.S.C. 327-333), as supplemented by De-
partment of Labor regulations (29 CFR part
5). Under Section 102 of the Act, each con-
tractor shall be required to compute the
wages of every mechanic and laborer on the
basis of a standard work week of 40 hours.
Work in excess of the standard work week is
permissible provided that the worker is com-
pensated at a rate of not less than 1% times
the basic rate of pay for all hours worked in
excess of 40 hours in the work week. Section
107 of the Act is applicable to construction
work and provides that no laborer or me-
chanic shall be required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence.

4. Rights to Inventions Made Under a Con-
tract, Grant or Cooperative Agreement—Con-
tracts, grants, or cooperative agreements for
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the performance of experimental, develop-
mental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights to
Inventions Made by Nonprofit Organizations

and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements.”

5. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subawards of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the responsible DoD Component and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA).

6. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

7. Debarment and Suspension (E.O.s 12549
and 12689)—Contract awards that exceed the
simplified acquisition threshold and certain
other contract awards shall not be made to
parties listed on nonprocurement portion of
the General Services Administration’s Lists
of Parties Excluded from Federal Procure-
ment and Nonprocurement Programs in ac-
cordance with E.O.s 12549 (3 CFR, 1986 Comp.,
p. 189) and 12689 (3 CFR, 1989 Comp., p. 235),
“Debarment and Suspension.”” This list con-
tains the names of parties debarred, sus-
pended, or otherwise excluded by agencies,
and contractors declared ineligible under
statutory or regulatory authority other than
E.O. 12549. Contractors with awards that ex-
ceed the small purchase threshold shall pro-
vide the required certification regarding its
exclusion status and that of its principals.
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PART 37—TECHNOLOGY
INVESTMENT AGREEMENTS

Subpart A—General

Sec.

37.100 What does this part do?

37.105 Does this part cover all types of in-
struments that 10 U.S.C. 2371 authorizes?

37.110 What type of instruments are tech-
nology investment agreements (TI1As)?

37.115 For what purposes are TI1As used?
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ister TIAs?

37.125 May | award or administer TIAs if |
am authorized to award or administer
other assistance instruments?

37.130 Which other parts of the DoD Grant
and Agreement Regulations apply to
TIAS?
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Investment Agreements

37.200 What are my responsibilities as an
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propriate use of TIAs?

37.205 What judgments must | make about
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37.210 To what types of recipients may |
award a TIA?

37.215 What must | conclude about the re-
cipient’s commitment and cost sharing?

37.220 How involved should the Government
program official be in the project?

37.225 What judgment must | make about
the benefits of using a TIA?

37.230 May | use a TIA if a participant is to
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Subpart C—Expenditure-Based and Fixed-
Support Technology Investment
Agreements

37.300 What is the difference between an ex-
penditure-based and fixed-support TIA?

37.305 When may | use a fixed-support TIA?

37.310 When would | use an expenditure-
based TIA?

37.315 What are the advantages of using a
fixed-support TIA?

Subpart D—Competition Phase

37.400 Must | use competitive procedures to
award TIAs?

37.405 What must my announcement or so-
licitation include?
37.410 Should my announcement or solicita-
tion state that TIAs may be awarded?
37.415 Should | address cost sharing in the
announcement or solicitation?

37.420 Should | tell proposers that we will
not disclose information that they sub-
mit?
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